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An introduction to settlement agreements

Benefits offered as part of a settlement agreement 
To ascertain how much money you should expect to 
receive in a settlement agreement, it’s important to 
understand all of the types of payments that would be 
reasonable for an employer to include.

Some types of payments may not be relevant to every 
employee’s circumstances, but if you choose to accept 

a settlement agreement, the payment types within 
this guide should help you to ensure that you receive 
payment that is reasonable and fair, taking account of the 
circumstances in which the employment is coming to an 
end.

What are termination payments?
Termination payments are often also referred to as a 
compensation payment or an ex-gratia payment.  This 
type of payment is intended to deter an employee from 
making a claim against an employer, so should reflect 
how likely the employee would be to win in a tribunal 
claim against their employer, and what the compensation 
amount  is likely to be if they successfully sued their 
employer.

Termination payments are often calculated by taking into 
account how long you are likely to be out of work for, 
and what this equates to in terms of lost earnings and 
benefits during that period. Any compensation payment 
up to £30,000 would be tax free.

A settlement agreement is a legally binding document 
that sets out the terms on which an employee leaves 
a company . It will offer them certain benefits, such as 
compensation or a reference, in return for the employee 
giving up any rights to make a claim against their 
employer at any point in the future.

Settlement agreements are usually offered to 
employees as part of a disciplinary, redundancy or 
grievance procedure but there are a huge variety of 
circumstances in which a Settlement Agreement may be 
used.  Employees are also able to suggest a settlement 
agreement if they wish to leave their employment under 
less than favourable circumstances. An offer often follows 
after either “without prejudice” discussions or what is 
known as a protected conversation under Section 111A.
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Termination payments: do you have a claim?
When waiving your rights to sue your employer now or 
in the future, you should consider what you potentially 
stand to lose.  If you think that you have a reasonable 
chance of winning a claim against an employer where 
the compensation amount is likely to be thousands of 
pounds, it wouldn’t make sense to accept a settlement 
agreement that only offers you hundreds. 

On the other hand, if you don’t intend to sue your 
employer, or if you think that you wouldn’t have 
reasonable grounds to succeed with a claim, then it may 
just be that your employer is trying to cover their back in 
case you decided to make a claim in the future (without 
necessarily having done anything wrong).

There are a number of important factors which affect 
how much a successful claim is worth. A Settlement 

Agreement is not legally binding unless you have taken 
independent legal advice, and the adviser has certified 
the agreement. This advice is essential for you to 
understand what a potential claim may be worth.

Statutory and enhanced redundancy payments
If your employer has made you redundant and you 
have been in continuous employment with them for a 
period of 2 years or more, you will be entitled to some 
redundancy pay.  

Statutory redundancy pay is calculated by taking your 
age, your length of service and your current rate of pay 
into account.  However, some employers offer employees 
enhanced redundancy payments, which are offered on a 
discretionary basis or as part of a contractual agreement 

to maintain an employer’s reputation as a good employer 
- or to keep up morale when redundancies take place.

Enhanced redundancy payments, if offered on a 
discretionary basis, are likely to be offered in return 
for an employee signing a settlement agreement.  
This is usually so that the employee cannot later sue 
the employer for unfair dismissal in regards to their 
redundancy.

Payment for agreeing to restrictive covenants
If your existing employment contract does not contain 
certain restrictive covenants about what you can and 
cannot do following your exit from the company, then 
an employer may wish for you to enter into new or 
additional restrictive covenants.  For example, if you 
developed relationships with competitors or customers/
clients during your employment, your employer may 
wish to impose restrictive covenants that stop you 
from working for the competitor or poaching clients, 
customers or other members of staff.

The additional payment amount for entering into new 
restrictive covenants is usually a maximum of £250, and is 
taxable.
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Salary payments and extending existing benefits
Settlement agreements usually stipulate that you will 
be paid your usual salary and benefits (including pension 
contributions) right up until your last day of employment.  

There are other benefits that your employer can agree for 
you to use or receive after your last day of employment.  

For example, if you have a company car and need time to 
purchase your own, or if you have an existing health issue 
and would benefit from having health cover extended 
past your termination date.

Payment whilst not working your notice period
If your employer would prefer you to not work your 
notice period, they can offer you payment in lieu of 
notice, which usually equates to the amount of money 
and benefits you would have received during your notice 
period.  If this was the case with your employer, payment 
in lieu of notice would be stipulated in a settlement 
agreement.

Regardless of whether you work your notice period or 
not, your employer is legally obliged to pay you right up 
until your last day of employment.

Retention payments
If on the other hand, your employer needs you to work 
to a certain date, which can often be the case where they 
are otherwise short staffed, need staff to finish a certain 
project or need your specialist skills until they can find a 
replacement for you, a retention payment may be offered 
to you in your settlement agreement, but this will be 
taxable as it will be treated as earnings.

Holiday payments
If you haven’t taken all of your accrued holiday 
entitlement by the point that your employment is 
terminated, you should receive a payment equal to the 
amount of unused holiday days you have owed to you.

Alternatively, if you would rather not work all of your 
notice and have some holiday days left over, then you can 
request that you use these up before your employment is 
terminated by including this in the settlement agreement.

Retention payments
It is imperative that you use your own solicitor to guide 
you through the settlement agreement process.

As employers are usually the ones to instigate a 
settlement agreement, in nearly every case they will pay 
for or contribute towards your legal fees, in order for you 
to agree to the conditions of the settlement agreement.  
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Rejecting a settlement agreement
If the payments being offered within your settlement 
agreement do not add up to an amount that you 
consider to be reasonable and fair, in accordance with 
what you might receive if you were to make a claim 
against your employer, then you do not have to accept 
it.  You may wish to negotiate certain parts – for example 
the termination payment, as this is the area where up 
to £30,000 is not taxed or the wording of an agreed 
reference.

Similarly, if you would prefer to go to a tribunal and to 
sue your employer, then sometimes no amount of money 
offered will be enough to make you change your mind.

Either way, you do not have to accept a settlement 
agreement – you can reject it.  

If you do decide to reject the settlement agreement 
you must act promptly as you have only 12 weeks from 
your last working day to contact ACAS through the 
Early Conciliation Procedure as the first step to issuing 
tribunal proceedings, BUT for other types of claims, e.g. 
discrimination, the time period may be even shorter.

Deciding whether to accept
For help with working out how much is reasonable 
and fair to be offered in a settlement agreement in 
accordance with your specific circumstances, speak to a 
solicitor who specialises in settlement agreements and 
unfair dismissal claims.

Our team of employment law specialists do just that.  
To speak to someone today, contact us using the 
telephone numbers below, or alternatively email Ian 

Lewis at idlewis@braybray.co.uk

Leicester: 0116 254 8871
Hinckley: 01455 639 900
Market Harborough: 01858 467 181


