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WHAT IS A DISCRETIONARY TRUST?

A trust is an arrangement where the assets left to a beneficiary are managed for their benefit, rather than being
paid outright. Discretionary Trusts are an arrangement where the Trustees are given a list of potential
beneficiaries. It is then up to the Trustees to decide who actually receives any income or any capital from the
trust at any given time.

WHY SHOULD I INCLUDE A DISCRETIONARY TRUST?

The trust will state who receives anything left at the end of the trust period (usually 125 years from the date of
your death). This is a very effective tool for making provision for family members in a flexible way, and is also tax
efficient.

IHT SAVINGS

When the potential beneficiary of a discretionary Trust dies (except for a couple of exceptions), there is no tax
chargeable on the trust. The free estate gets the full benefit of the nil-rate band. Discretionary Trusts are
assessed for IHT every 10 years. The value at each 10 year anniversary is taxed, but the trust benefits from its own
nil-rate band; and the surplus is only taxed at 6%.

Where everything is left to a surviving spouse on the first death, although there is no tax payable then, the value
of the estate of the surviving spouse on the second death may well be more than the then applicable nil-rate
band, and a tax charge may then arise. There is currently an exemption called a “transferable nil-rate band” under
which the surviving spouse may have the benefit of two nil-rate bands. However, in most cases there is a greater
advantage in still using a Discretionary Trust in the Will of whichever spouse dies first.
If as much as possible (up to the nil-rate band) is left to a Discretionary Trust on the first death (and any surplus
left to the spouse) there will still be no tax to pay on the first death. The value of the trust fund is not taxed on
the second death either.

PRACTICAL BENEFITS

Protection for ultimate beneficiaries - it may be that you
have children from a former marriage who you would like
to see benefit on first death.

Control as to the way in which inheritance takes place.
The trust can avoid children inheriting outright which may
be beneficial if they have been or could be subject to
divorce proceedings or claims by creditors.

Care home fees-the loan to the surviving spouse can be
repaid if the survivor goes into a nursing home, as the
assets of a discretionary trust are exempt from
assessment for means testing benefits purposes.
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DISCRETIONARY TRUSTS IN PRACTICE

The trustees can lend the trust fund to the surviving spouse, and the only asset of the trust then is the fact that
it will be repaid at some future date. We can support trustees in their responsibilities at every stage, including
considering and reviewing the arrangement from time to time and keeping minutes of the trustee meetings.

The surviving spouse to all intents and purposes is in the same position as if they had inherited the whole estate.
The loan has to be deducted from their estate on the second death, so preserving the tax saving.

The trustees would usually have an indication in the form of a letter of wishes that the intention is that the
surviving spouse will be looked after, first and foremost.

GET HELP & ADVICE FROM OUR WILLS, TRUSTS & PROBATE TEAM

Leicester call us on 0116 254 8871
Hinckley call us on 01455 639 900
Market Harborough call us on 01858 467 181
Corby call us on 01536 851050

We always work on the basis that we will only do the work that you want us to do, without pressuring you to
take up services that you don’t want or need right now. Our transparency with costs and pricing also means that
we will only ever charge you for what we do – rather than taking percentage of what you inherit.

Contact us for more information on discretionary trusts:

https://www.braybray.co.uk/contact-us/leicester-solicitors-offices/
https://www.braybray.co.uk/contact-us/hinckley-solicitors-office/
https://www.braybray.co.uk/contact-us/market-harborough-solicitors-office/
https://www.braybray.co.uk/contact-us/contact-our-corby-solicitors-office/
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The information in this guide is intended for information purposes only and should
not be considered legal advice. We would always suggest seeking appropriate

professional advice before taking any action.


